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The Effect of the Limitation "Dying Intestate" upon an Exec- 
utory Devise. — The difficulty of deciding whether a testator has given 
(1) a life estate with a testamentary power of appointment over the 
fee, or (2) a gift of the fee with an executory devise over, is admirably 
illustrated in the recent case of Wilson v. Vogel (N. J. Eq. 1917) 
101 Atl. 173. There the devise read: "I give, devise and bequeath 
to my said daughter Edna L. and my said daughter Mabel E., their 
heirs and assigns to be divided between them, share and share alike 
(the property in question and jalso certain personal property). * * * 
In case either of my said daughters dies without issue, and intestate, 
her share in said house lots and stable and contents thereof shall go 
to the survivor". The devisees under the will were the vendors to 
a vendee who questioned their title. The court argued, that, on 
the one hand, if the gift were construed as a devise of a fee with 
an attempted gift over by executory devise, the vendors could give 
good title, but the gift over would fail, on the principle that execu- 
tory devises contingent upon the first taker's "dying intestate" are 
bad; on the other hand, if the gift were construed as a life estate 
with a power of testamentary disposition of the fee, the vendors could 
not give title, but the gift over would be saved. And, since the 
question as to which interpretation the law courts of the state would 
adopt was as yet unsettled, the equity court refused to force the title 
on the vendee. 

It is fundamental to the construction of wills that the courts will 
carry out the testator's intention unless it is in conflict with a 
positive rule of law. In the development of the law, however, various 
rules of construction, originally adopted to aid the courts in inter- 
preting testamentary instruments, were, unfortunately, at an early 
date, crystalized into rules of property which attached a definite 
meaning to a certain term or set phrase, with the result that the 
intention of the testator as indicated by the rest of the will was 
often nullified. 1 Upon reading the devise in the principal case, it 
would seem from the language used that the testator intended to 
give a fee simple estate subject to a limitation by way of executory 
devise. But an executory devise dependent on the first taker dying 
intestate or not having disposed of the property during his lifetime, 
is held void both in England 2 and this country; 3 and this is true 
even when coupled with a limitation which is good. 4 The first 
devisee takes an absolute gift. 8 In an attempt to escape the in- 

'The rule in Shelley's Case affords a striking example. 

'Shaw v. Ford (1877) 7 Ch. 669; see Hughes v. Ellis (1855) 20 Beav. 
193, where the first taker died before the testator, and the gift over failed 
nevertheless. 

'Jackson v. Robins (N. Y. 1819) 16 Johns. 537. As to the peculiar 
effect of this doctrine in Illinois see 14 Harvard Law Rev. 595. 

'In re Dickson [1903] 2 Ch. 458; see In re Crutchley [1912] 2 Ch. 335. 
Where a gift over is dependent upon two contingencies, one good and one 
bad, under the Rule Against Perpetuities, the good one is given effect. 
Doe d. Evers v. Challis (1859) 7 H. L. C. 531. Arguing from analogy, it 
is difficult to see why this doctrine of separable limitations should not be 
applied in cases such as the principal one. 

"Fisher v. Wister (1893) 154 Pa. 65, 25 Atl. 1009. In passing, it should 
be noted that, although a limitation dependent upon the devisee dying intes- 
tate may, in the case of personalty, with good reason, be held bad on the 
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justice of this rigid rule of property, the courts try, wherever 
possible, to construe a limitation such as the one in the instant case 
to be a gift of a life estate with power of disposition either by deed 
or by will. 6 

This construction has been frequently adopted, despite the fact 
that it is in conflict with that policy of the law which favors the 
creation of a fee rather than a life estate, 7 and also violates the 
fundamental rule of construction that a devise purporting to convey 
a fee simple will not be cut down by subsequent provisions 8 unless 
the language used shows unequivocally that such was the intent 
of the testator. 9 The necessity for the construction, however, is 
hard to understand. The courts could, without doing violence to 
any pricinple of real property, construe devises such as the one 
in the principal ease as fees, subject to valid limitations by way 
of executory devise; for, it is submitted, the three doctrines which 
are advanced in support of the contrary view 10 are unsound. 

These doctrines are: first, that such a limitation is void because 
it is repugnant to the absolute gift in fee and is opposed to the 
policy of the law; 11 second, an executory devise which may be de- 
stroyed by the first taker is void; 12 third, intestate succession is a 
necessary incident to ownership in fee simple. 13 If the reason under- 
lying the first-mentioned objection were sound, every executory devise 
in derogation of a fee would be bad. But the contrary is settled 
law; 14 indeed, limitations in derogation of a fee are generally held 
good, provided the Rule Against Perpetuities is not violated. 13 The 

ground of uncertainty as to the subject-matter, Lightburne v. Gill (1764) 
3 B. P. C. 2S0, the same objection, for obvious reasons, does not apply to 
the case of realty. 

•Cantine v. Brown (1884) 46 N. J. L. 599; Kemp v. Kemp (1916) 223 
Mass. 32, 111 N. E. 673; see Welsh v. Woodbury (1887) 144 Mass. 542, 11 
N. E. 762. A power in a life tenant to dispose of the fee is not incon- 
sistent with the devise for life. Foudray v. Foudray (1909) 44 Ind. App. 
444, 89 N. E. 499; Dodin v. Dodin (1906) 116 App. Div. 327, 101 N. Y. 
Supp. 488. Nor is a lesser estate thereby enlarged into a fee. Forbes v. 
Forbes (1913) 261 111. 424, 104 N. E. 1; Luscomb v. Fintzelberg (1912) 
162 Cal. 433, 123 Pac 247. 

*Burnam v. Suttle (1912) 148 Ky. 495, 147 S. W. 3; Fulton v. Fulton 
(Pa. 1852) Grant Cas. *28. 

•Smith v. Dugan (1911) 145 App. Div. 877, 130 N. Y. Supp. 649. 

"Hoopes's Estate (1911) 231 Pa. 232, 80 Atl. 537; Hayes v. Martz 
(1909) 173 Ind. 279, 89 N. E. 303. 

"Gray, Restraints on Alienation (2nd ed.) § 74c. 

"Holmes v. Godson (1856) 8 DeG. M. & G. *152. 

"Williams v. Elliott (1910) 246 111. 548, 92 N. E. 960; 4 Kent, Comm. 
(14th ed.) *270. This view is probably based upon an erroneous inter- 
pretation of the decision in Pells v. Brown (1620) Cro. Jac 590, and is 
due to the failure to distinguish between the ability on the part of the 
first taker to effect the executory devise itself and his ability to effect the 
event upon which the executory devise is contingent 

"Shaw v. Ford, supra, footnote 2. 

"Pells v. Brown, supra, footnote 12; Griffin v. Morgan (D. C. 1913) 
208 Fed 660; see 11 Columbia Law Rev. 365, where, in discussing the 
cognate question of restraints on alienation, it is shown that the rules 
governing that subject are based upon grounds of public policy rather 
than on any doctrine of repugnancy to an estate in fee. 

"Curry v. Curry (1914) 58 Ind. App. 567, 105 N. E. 951. 
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second view is the one urged by Chancellor Kent in Jackson v. 
Robins, 1 * and has been frequently criticised. 17 It is submitted that 
Kent's view is unsound and that nothing in the nature of real 
property distinguishes a contingency which is dependent upon an 
event within the control of the first taker from one which is beyond 
his control. Any objection on the ground of the repugnancy of the 
limitation to the absolute estate would apply as much to one case 
as to the other, for in both cases the fee simple is curtailed. And 
yet, gifts over upon definite failure of issue, where the contingency 
is beyond the control of the first taker, are held valid; 18 so also deter- 
minable fees were good at common law, as were conditional limitations 
after the Statute of Uses, 10 where the event upon which the estate 
in fee was to shift was within the control of the first holder. 80 Of like 
nature is a condition in a deed which gives rise to a right of entry 
in the grantor upon breach. 21 The third view seems the most satis- 
factory on principles of real property; but the limitation in question 
does not appear so to deprive the owner of his substantial property 
rights as to justify the courts in defeating the intention of the 
testator. The courts find no difficulty where an estate is given for 
life with a general power of appointment by will or deed and in 
default of appointment, over. 22 The devisee in such a case has 
the power to freely alien the property in fee during his lifetime or 
by will, 23 and provision is made for the devolution of the property 
only in the e\ent that he die without having disposed of it. 24 Both 
classes of cases are, as regards alienation, substantially identical. 25 

"Supra, footnote 3. 

"Gray, Restraints on Alienation (2nd ed.) § 74c; Greyston v. Clark 
(N. Y. 1886) 41 Hun 125, 130— Peckham, /., "a wholly artificial and tech- 
nical rule, founded, as I think, neither upon any public policy or sound 
reasoning." 

"Ashby v. McKinlock (1915) 271 111. 254, 111 N. E. 101. 

"Gray, Rule Against Perpetuities (2nd ed.) § 32. 

"Starrs v. Burgess (1907) 29 R. I. 269, 67 Atl. 731; Craig v. Stacy 
(1794) Ir. T. R. 249. 

a Firth v. Marovich (1911) 160 Cal. 257, 116 Pac. 729. 

^Tomlinson v. Dighton (1711) 1 P. Wms. 149; Morel v. Oakley (1916) 
253 Pa. 107. 97 Atl. 1029. 

a It is important to distinguish between the case where the gift over is 
dependent upon the first taker dying intestate and not having disposed of 
the property and the case where the second estate is dependent upon the 
contingency of the first taker dying without having made a will. The 
latter limitation is bad, as being a restraint upon the alienation of die 
fee, since^ the purchaser from the first taker may lose the property if his 
vendor dies intestate. See, In re Dickson, sttpra, footnote 4. 

"Grant, /., in Bradly v. Westcott (1807) 13 Ves. Jr. *446 at *453 says, 
"The distinction is perhaps slight, which exists between a gift for life, 
with a power of disposition superadded, and a gift to a person indefinitely, 
with a superadded power to dispose by Deed or Will." See 5 Edmunds' 
N. Y. Stat at Large (2nd ed.) at p. 585 where the revisors of the statutes 
said, "In reason and good sense there is no distinction between the abso- 
lute power of disposition and the absolute ownership." 

s Gray, Restraints on Alienation (2nd ed.) § 74e. The close relation- 
ship between such a devise and a devise in fee is shown by the fact that 
in equity such a power is equivalent to absolute ownership and, in regard 
to creditors, is treated as assets when the power was exercised. Sugden, 
Powers (8th ed) 474; Clapp v. Ingraham (1879) 126 Mass. 200. 



628 COLUMBIA LAW REVIEW. 

In ■view of the foregoing observations, however, it clearly becomes 
essential, when determining the marketability of a title, to know 
which way a limitation such as the one tinder consideration will 
be interpreted. And since the equity court in the principal case 
could not ascertain which interpretation the law court would adopt, 28 
it seems to have acted properly in refusing to decree specific per- 
formance. 

Acquisition and Loss of Shipowner's Lien foe Freight. — 
"Freight" is defined as "the reward payable to the carrier for the safe 
carriage and delivery of goods". 1 A lien for freight-money accrues to 
the carrier independently of any agreement to that effect between the 
parties, unless something has occurred to prevent it from arising. 2 
Thus, where the contract provides for payment before the goods are 
actually delivered, or despite the failure to make safe delivery, no 
lien arises, because the agreement is not one for the payment of 
"freight", but for the payment of money for other services in con- 
nection with the carriage of the goods. 3 If, on the other hand, the 
contract is for the payment of the freight after actual delivery to the 
consignee, no lien arises, because the contract is inconsistent with the 
legal implication that there shall be a lien. 4 Hence, it would appear 
that to create a lien by legal implication (i. e., a lien for "freight" 
proper) the agreement must contemplate an entire contract, 5 the con- 
sideration for which is payable concurrently with the complete exe- 
cution of the contract by the carrier. 

The lien for freight is distinguished from other maritime liens as 
being in the nature of a right in re, that is, a right of properly, in 
contradistinction to a right in rem, that is, a right of action." This 
distinction has important results in the law administered by prize 
courts. Where a ship is taken by a belligerent, and either the ship 
or the cargo is condemned because of its enemy character, all mere 
rights in rem, such as mortgages on the hull, liens on the cargo, liens 
for repairs, etc., yield to the right of the captor; 7 but the lien for freight 

'The decisions in Cantine v. Brown, supra, footnote 6, and Bunnell v. 
Beam (1916) 86 N. J. Eq. 101, 97 Atl. 494, leave the New Jersey law on 
this question in a very unsatisfactory condition. 

l Kirchner v. Venus (1859) 12 Moore P. C. 361, at p. 390. 

'Howe v. Kirchner (1857) 11 Moore P. C. 21. 

'Howe v. Kirchner, supra; Kirchner v. Venus, supra; but see Carver, 
Carriage by Sea (5th ed.) § 663. 

4 See The Bird of Paradise (1866) 72 U. S. 545. 

"Curling v. Long (1797) 1 B. & P. 634; see footnotes 17 and 18, infra. 

*Cf. The Tobago (1804) 5 C. Rob. 218. 

'Mortgages: The Marie Glaeser [1914] P. 218; The Odessa [1915] P. 
52; The Marianna (1805) 6 C. Rob. 24; The Hampton (1866) 72 U. S. 
372. Liens for repairs and materials: The Battle (1867) 73 U. S. 498. 
Seamen's wages: United States v. The Sally Magee (1866) Fed. Cas. No. 
16216. The holdersof bills of lading given to secure advances on account 
of the cargo have, it has been said, no rights in the cargo as against the 
captor, regardless of the question of legal title. See The Carlos F. Roses 
(1900) 177 U. S. 655. But where a right of sale acquired before the 
outbreak of hostilities was exercised before the capture, the captor took 
subject to the rights of the purchaser. The Ningchow [1916] P. 221. 
The principal reason for the rule laid down in the text is that to allow 
the assertion of non-possessory Hens would greatly hamper if not entirely 
destroy the belligerent's right of capture. See The Odessa [1916] 1 
A. C. 145. 



